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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 

[Docket  No.  FEMA-DR-206] 

Temporary  Housing  Pre-Termination 
Procedure 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  Rule. 

summary:  This  rule  prescribes  a  pre¬ 
termination  hearing  procedure  to  be 
followed  by  the  Office  of  Disaster 
Response  and  Recovery,  Federal 
Emergency  Management  Agency,  with 
respect  to  termination  of  assistance  for, 
or  eviction  from,  temporary  housing 
provided  under  the  Disaster  Relief  Act 
of  1974.  It  is  identical  to  procedures 
established  by  the  Department  of 
Housing  and  Urban  Development  (HUD) 
to  deal  with  these  matters  when  the 
Disaster  Relief  Temporary  Housing 
Program  was  administered  by  HUD. 

effective  DATE:  This  rule  is  effective  on 
December  20, 1979. 

ADDRESS:  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Harding,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  Telephone:  (202)  634-4113. 

SUPPLEMENTARY  INFORMATION:  An 

identical  procedure  to  that  established 
by  this  rule  was  used  during  the  time 
that  the  Disaster  Relief  Program  was 
being  administered  by  HUD,  including 
the  period  of  administration  of  the 
Temporary  Housing  Program  by  the 
HUD  Assistant  Secretary  for  Housing 
under  a  delegation  from  the  Federal 
Disaster  Assistance  Administration.  The 
prior  regulation  is  set  out  at  24  CFR  Part 
470.  However,  as  the  regulation  was 
issued  by  the  Secretary,  HUD,  and  was 
not  an  FDAA  regulation,  it  was  not 
transferred  to  FEMA  at  the  time  the 
FDAA  Disaster  Relief  Act  regulations 
were  transferred.  This  regulation  uses 
the  same  procedure  as  is  contained  in 
Part  470  except  that  FEMA  is  substituted 
for  HUD.  The  procedure  has  been  used 
since  August  1975.  For  this  reason,  it  is 
determined  that  notice  and  public 
procedure  is  unnecessary.  Furthermore, 
since  this  is  a  procedural  rule  it  should 
be  immediately  effective. 

Accordingly,  Subchapter  D  of  Chapter 
1  of  Title  44  is  amended  by  adding  a 
new  Part  206  as  follows: 


PART  206— TEMPORARY  HOUSING 
PRE- TERMINATION  PROCEDURE 

Sec. 

206.1  Purpose. 

206.2  Termination  of  benefits. 

206.3  Administrative  procedure  prior  to 
hearing. 

206.4  Request  for  hearing. 

206.5  Hearing  panel. 

206.6  Hearing. 

206.7  Decision. 

206.8  Appeal  from  decision. 

206.9  Notice  to  vacate  premises. 

206.10  Termination  of  assistance. 

Authority:  Sec.  601  of  the  Disaster  Relief 

Act  of  1974,  (42  U.S.C.  5201). 

§  206.1  Purpose. 

The  purpose  of  this  Part  is  to 
prescribe  a  pre-termination  hearing 
procedure  to  be  followed  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  regarding  termination  of 
assistance  for,  or  eviction  from, 
temporary  housing  provided  under  the 
Disaster  Relief  Act  of  1974  (the  “Act”) 
as  a  result  of  a  major  disaster.  This 
procedure  is  applicable  to  any  dispute 
with  respect  to  action  terminating 
assistance  for,  or  evicting  a  tenant  from, 
such  temporary  housing,  and  is 
available  to  any  tenant  (including  an 
occupant)  of  such  housing  who  is  or  may 
be  adversely  affected  by  the  action. 

§  206.2  Termination  of  benefits. 

Written  notice  shall  be  delivered  to 
the  tenants  at  least  30  days  prior  to  the 
proposed  termination  by  FEMA  of 
assistance  for  or  eviction  by  FEMA  from 
temporary  housing,  specifying  the 
reasons  for  termination  of  assistance  of 
tenancy;  the  date  of  termination,  which 
shall  be  not  less  than  30  days  after 
receipt  of  the  notice;  and  the 
administrative  procedure  available  to 
the  tenant  if  he/she  wishes  to  dispute 
the  action. 

§  206.3  Administrative  procedure  prior  to 
hearing. 

(a)  Filing  of  complaint.  If  the  tenant 
desires  to  dispute  the  termination,  upon 
receipt  of  the  written  notice  specified  in 
§  20G.2  he  shall  present  his  complaint  in 
writing  to  the  appropriate  FEMA  office 
in  person  or  by  mail  within  five  business 
days  or  such  additional  time  as  FEMA 
may  for  good  cause  allow.  The 
complaint  must  be  signed  by  the  tenant 
and  give  the  reasons  or  grounds  why  the 
assistance  or  tenancy  should  not  be 
terminated  and  for  any  other  action 
requested. 

(b)  Informal  conference.  The 
appropriate  FEMA  official  shall, 
immediately  upon  receipt  of  complaint, 
attempt  to  arrange  an  informal 
conference  with  the  complaining  tenant 
in  an  effort  to  settle  the  matter  without  a 


hearing.  Whether  or  not  the  matter  is 
settled  by  an  information  conference,  an 
answer  in  writing  to  each  complaint, 
dated  and  signed  by  the  appropriate 
FEMA  official,  shall  be  delivered  or 
mailed  to  the  complainant  within  five 
business  days  after  receipt  of  the 
complaint  or  such  additional  time  as 
FEMA  may  for  good  cause  allow.  The 
answer  shall  specify  the  determination 
which  has  been  made,  based  on 
consideration  of  the  information  in  the 
complaint  and/or  provided  at  any 
informal  conference,  and  the  specific 
reasons  for  the  determination.  If  the 
determination  is  made  to  terminate  the 
assistance  or  the  tenancy,  the  tenant 
shall  be  advised  in  writing  of  his  right  to 
request  a  hearing  on  the  matter  within 
ten  business  days  after  receipt  of  the 
determination  and  of  the  procedure  for 
obtaining  such  a  hearing. 

§  206.4  Request  for  hearing. 

If  the  tenant  desires  to  dispute  any 
determination  made  under  §  206.3,  he/ 
she  may  submit  in  writing  a  request  for 
a  hearing  to  the  appropriate  FEMA 
office  in  person  or  by  mail  within  ten 
business  days  after  receipt  of  the 
determination.  A  hearing  date  shall  be 
scheduled  promptly  for  a  time  and  place 
reasonably  convenient  to  the 
complaining  tenant  who  shall  be 
notified  promptly  thereof  in  writing.  The 
notice  of  hearing  shall  specify  the 
procedure  governing  the  hearing. 

§  206.5  Hearing  panel. 

(a)  The  Hearing  Panel  shall  consist  of 
three  members:  One  tenant  member,  one 
member  representing  FEMA,  and  one 
impartial  and  disinterested  member 
(together  with  an  alternate)  who  shall  be 
chosen  by  the  other  two  Hearing  Panel 
members.  Relatives  of  the  complaining 
tenant,  and  officials  and  employees  of 
FEMA  whose  duties  or  responsibilities 
have  involved  them  in  any  way  with  the 
complaint,  shall  not  be  eligible  to  serve 
on  the  Panel.  The  impartial  and 
disinterested  member  of  the  Panel  shall 
not  be  an  official  or  employee  of  the 
FEMA  office  in  which  the  complaint 
originated  or  a  tenant  receiving 
temporary  housing  assistance  under  the 
Act.  In  the  event  that  the  two  Hearing 
Panel  members  cannot  agree  on  the 
third  impartial  member,  the  third 
member  shall  be  appointed  by  the 
Commercial  Arbitration  Tribunal  of  the 
American  Arbitration  Association. 

(b)  In  the  event  that  no  tenant  is 
available  for  selection  as  a  member  of 
the  Hearing  Panel  in  accordance  with 
these  regulations,  then  the  hearing  shall 
be  conducted  by  a  single  impartial  and 
disinterested  Hearing  Officer  appointed 
in  the  same  manner  as  provided  in 
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§  206.5(a)  for  appointment  of  the 
impartial  member  of  a  Hearing  Panel. 

§  206.6  Hearing. 

(a)  Due  process  requirement.  The 
complaining  tenant  shall  be  afforded  a 
fair  hearing  providing  the  basic 
safeguards  of  due  process  before  the 
Hearing  Panel  and  may  be  represented 
by  counsel  or  another  person  chosen  as 
his/her  representative.  The  hearing  shall 
be  private  unless  the  complainant 
requests  and  the  Hearing  Panel  agrees 
to  a  public  hearing.  This  restriction  shall 
not  be  construed  to  limit  the  attendance 
of  persons  with  a  valid  interest  in  the 
proceedings. 

(b)  Availability  of  documents.  The 
complainant  may  examine  before  the 
hearing  and,  at  his/her  expense,  copy  all 
documents  and  records  of  the 
appropriate  FEMA  office  that  are 
relevant  to  the  hearing.  Any  document 
not  made  available,  after  request 
therefor  by  the  complainant,  may  not  be 
relied  on  by  FEMA  at  the  hearing.  The 
complainant  may  request  in  advance 
and  at  his/her  expense  a  transcript  of 
the  hearing. 

(c)  Deposit  of  rentals  and  other 
charges.  If  the  dispute  involves  rentals 
or  other  charges  which  FEMA  claims  are 
due,  the  complainant  shall  deposit  the 
amount  in  dispute  in  an  escrow  account 
before  a  hearing  is  scheduled.  This 
requirement  may  be  waived  by  FEMA  in 
extenuating  circumstances.  Failure  to 
make  such  deposit  shall  not  constitute  a 
waiver  of  complainnant's  right  to 
contest  FEMA’s  disposition  of  his/her 
complaint  in  an  appropriate  judicial 
proceeding. 

(d)  Failure  to  appear.  If  a  complainant 
fails  to  appear  at  a  hearing,  the  Hearing 
Panel  may  postpone  the  hearing  for  not 
to  exceed  five  business  days  or  make  a 
determination  that  complainant  has 
waived  his/her  right  to  a  hearing.  Such 
determination  shall  not  constitute  a 
waiver  of  complainant's  right  to  contest 
FEMA's  disposition  of  his/her  complaint 
in  an  appropriate  judicial  proceeding. 

(e)  Proof.  At  the  hearing,  the 
complainant  must  first  make  a  prima 
facie  case;  thereafter,  FEMA  must 
sustain  the  burden  of  proof  in  justifying 
the  action  against  which  the  complaint 
is  directed.  The  complainant  shall  have 
the  right  to  present  evidence  and 
arguments  in  support  of  his/her 
complaint,  to  controvert  evidence  relied 
on  by  FEMA,  and  to  confront  in  a 
reasonable  manner  and  cross-examine 
all  witnesses  on  whose  testimony  or 
information  FEMA  relies.  Hearings  shall 
be  conducted  informally  by  the  Hearing 
Panel  and  any  oral  or  documentary 
evidence  pertinent  to  the  facts  and 
issues  raised  by  the  complaint  may  be 


received  without  regard  to  its 
admissibility  under  rules  of  evidence 
employed  in  judicial  proceedings. 

§  206.7  Decision. 

The  decision  of  the  Hearing  Panel 
shall  be  based  solely  and  exclusively 
upon  facts  presented  at  the  hearing  and 
upon  applicable  Federal  and  State  law, 
and  FEMA  regulations  and  requirements 
promulgated  thereunder.  The  Hearing 
Panel  shall  prepare  a  written  decision 
setting  forth  a  statement  of  findings  and 
conclusions,  together  with  the  reasons 
or  basis  therefor,  upon  all  material 
issues  raised  by  the  parties,  within  five 
business  days  after  the  hearing,  or  such 
additional  time  as  FEMA  may  for  good 
cause  allow.  The  decision  of  the  Hearing 
Panel  shall  be  binding  on  FEMA  which 
shall  take  all  actions  necessary  to  carry 
out  the  decision  or  refrain  from  any 
action  prohibited  by  the  decision  unless 
the  FEMA  General  Counsel  determines 
and  notifies  the  complainant  in  writing 
within  30  days,  or  such  additional  time 
as  FEMA  may  for  good  cause  allow,  that 
the  decision  of  the  Hearing  Panel  is  not 
legally  supportable.  Any  such  decision 
of  the  FEMA  General  Counsel  may  be 
judicially  reviewed. 

§  206.8  Appeal  from  decision. 

A  decision  by  the  Hearing  Panel  in 
favor  of  FEMA  or  which  denies  the  relief 
requested  by  the  complainant  in  whole 
or  in  part  shall  not  constitute  a  waiver 
of,  nor  affect  in  any  manner  whatever, 
rights  he/she  may  have  to  a  trial  de 
novo  in  judicial  proceedings  which  may 
thereafter  be  brought  in  the  matter.  In 
such  judicial  proceedings,  FEMA  shall, 
by  stipulation  or  other  appropriate 
means,  be  limited  to  invoking  against 
the  complainant  grounds  originally 
relied  on  by  FEMA  in  its  proposed 
disposition  of  the  complaint,  but  may 
respond  to  any  new  matters  raised  by 
the  complainant. 

§  206.9  Notice  to  vacate  premises. 

If  the  tenant  has  requested  a  hearing 
on  a  notice  of  termination  of  tenancy 
pursuant  to  §  206.2  and  the  Hearing 
Panel  upholds  FEMA's  decision  to  evict, 
an  action  to  regain  possession  may  not 
be  commenced  until  the  tenant’s  right  to 
use  and  occupancy  of  the  premises  has 
been  terminated  by  lawful  written 
notice.  Such  notice  to  vacate  may  not  be 
given  prior  to  the  date  on  which  the 
Hearing  Panel’s  decision  is  delivered  or 
mailed  to  the  tenant.  In  no  case  may 
eviction  occur  prior  to  the  termination 
date  stated  in  the  original  notice  of 
termination  of  tenancy.  When  such 
notice  to  vacate  is  given  to  the  tenant, 
he/she  must  be  informed  in  writing  that, 
if  he/she  fails  to  quit  the  premises 


w'ithin  three  days,  appropriate  action 
will  be  brought  against  him/her  and  that 
if  suit  is  brought  against  him/her,  he/she 
may  be  required  to  pay  court  costs  and 
attorney  fees.  If  the  tenant  elects  to 
contest  the  legal  action,  FEMA  must 
establish  that  the  reasons  on  which  it 
relied  in  the  administrative  proceedings 
constitute  good  cause  for  eviction  under 
applicable  laws  and  regulations. 

§  206.10  Termination  of  assistance. 

If  the  Hearing  Panel  upholds  FEMA’s 
decision  to  terminate  assistance  for 
temporary  housing,  such  assistance  may 
be  terminated  in  accordance  with  the 
original  notice  given  pursuant  to  §  206.2 
at  any  time  after  the  30  days  specified  in 
the  original  notice  have  elapsed. 

Issued  at  Washington,  D.C.  this  13th  day  of 
December,  1979. 

Thomas  R.  Casey, 

Acting  Director.  Disaster  Response  and 
Recovery.  Federal  Emergency  Management 
Agency. 
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